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and health concerns, we are provided with the opportunity as neutrals to ask:

How do we help? How do we adjust to the changing world? I look forward
to serving as the ADR Section Chair and engaging in that conversation with this com-
munity.

a s we address a changing legal landscape, including serious racial justice issues

The ADR Section of the Bar recently
presented a complimentary Zoom CLE
for our members entitled: Zoominy into
ADR: Mediations & Arbitrations. This
CLE helped our members provide ser-
vices in a way that is safe and accessible
for even our society’s most vulnerable
members. We thank our wonderful
speakers for that well-received presenta-
tion: Dr. Clare Fowler, Maureen Byers,
Lee Blackman, Renee Gerstman, and
Greg Gillis. In 2018, we provided a
CLE about implicit bias and its impact
on mediators and arbitrators. We are looking for more ways to continue this important
discussion. Also, we will continue to seek out engaging speakers to teach us new skills for
our craft. Please reach out to me if you have ideas for future CLEs or other activities.

I want to thank our past chair, Steve Kramer, for his excellent leadership. Thank you
to Greg Gillis for taking on the duties of the Vice-Chair/Chair-Elect. Thank you also
to Jeremy M. Goodman for serving as our Secretary and Newsletter Editor. Robert
Copple continues his commendable work as our Budget Officer. We welcome our newest
Members at Large: Beth Jo Zeitzer, Amy L. Rasor, and Alexis Pheiffer.

Please let us know if you would like to get involved in one of our committees: CLE
Committee, Nominations Committee, Newsletter Committee, Events Committee, CLE
By The Sea Committee, or Bar Convention Committee.

We look forward to hearing from you.

— Alona M. Gottfried
ADR Section Chair
480-998-1500



E-MEDIATION

How Remote Can You Get?

he physical presence of an experienced mediator has been the hall-
mark of what to expect to get your case settled. In a COVID-19

A environment, causing us to shelter in place and maintain social dis-
\ Y tancing, the new standard may be the experienced mediator who is present
W as an e-mediator.

Below are some benefits and practical tips for conducting an e-mediation utilizing
some form of video conferencing, such as Zoom.

BENEFITS OF E-MEDIATION

> Quicker Mediation Scheduling: Civil cases are being delayed making it an
opportune time to resolve the case outside of court.

> No Travel: Clients, counsel and the mediator are not required to travel to
attend the mediation.

> Cost Savings: Clients, counsel and even perhaps the mediator are not
incurring mediation-related expenses such as travel, lodging, etc.

> Presence of Decision-Makers: Insurance adjusters, owners and other critical
decision-makers who may not otherwise have the ability to attend the
meditation can now do so.

> Gains in Productivity: Downtime during the mediation is limited, as you
can multi-task and work on other unrelated matters between video meetings
with the mediator.

PRACTICAL TIPS FOR E-MEDIATIONS
> Test the technology with all participants before the actual mediation.

> Set up “virtual breakout rooms” so counsel and their respective clients are in
independent “rooms” available to speak and to see the e-mediator and each
other without the other participants seeing,/hearing.

> The e-mediator can unite all participants and also separate them into the
breakout rooms when necessary.

SHARON B. SHIVELY serves as > Make sure all participants are in front of their camera/microphone throughout

an arbitrator for the American Arbitration the entire mediation.

As‘s%mat\‘on Corgjstntjcﬂo‘n ?nd Cgvmtmerf > Best to have mediation statements and exhibits at least a week before the

cial Panels; conducts private mediations; - . . : .

is & mediator for the American Arbitration mcdlatlon? al’though there is opportunity to share documents virtually during

Association; and was a Judge Pro Tem- the e-mediation.

pore for the Maricopa County Superior > Settlement documents can be revised and edited in real time via a “share

Court for more thian 20 years. screen” function, allowing everyone input and final approval of core settle-
ment terms.

GREGORY P. GILLIS has more o ) ) )

than 30 years of trial experience. In addi- Are e-mediations a coronavirus adaptation or the wave of the future? Only time

ion to an American Arbitration Associa- will tell, but what’s the harm in using an experienced mediator who is comfortable

tion Construction and Commercial pane with the latest technology and can save you and your client time and money.

Arbitrator, Greg has been appointed as

arbitrator in Maricopa County Superior . . . e . .
Gourt Gases Al seTvesias 4 JLde B0 David Tierney, Sharon Shively, and Greg Gillis comprise the Sacks Tierney Alter-

Tempore for Maricopa County Superior native Dispute Resolution group with industry specific experience as neutrals in
Court. complex commercial and construction disputes.
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DoorDash and the Northern District of California:
Arbitration is a Two-Way Street ...
and What is Good for the Goose is Good for the Gander.

onsumer arbitration has always had its detractors. Among other things, they
decry the unequal bargaining power between the companies who allegedly
heartlessly hoist arbitration on unwilling or unwitting customers or employ-
ees. They bemoan the alleged unfairness of an arbitration system where
companies are often “frequent flyers” and where arbitrators and arbitral institutions
arguably have financial interests or other biases that ensure arbitration remains com-
pany friendly.

This author does not accept that consumer arbitration is always inherently unfair. In
fact, the detractors often ignore or minimize the many legitimate and worthy benefits
of arbitration for all parties to consumer arbitration, including a knowledgeable deci-
sion maker familiar with the subject matter of the dispute, confidentiality, efficiency
of time and cost, etc. But, that does not mean that the detractors do not have legiti-
mate arguments. They do.

The legitimacy of courts in the United States rests on the consent of the governed to
accept courts’ rulings, or at least the willingness of the executive to enforce courts’
rulings. Similarly, the legitimacy of arbitration rests on the foundation of mutual
party agreement or consent. It follows that where parties unfairly exercise unequal
bargaining power in the formation of the arbitral contract, the existence of actual
mutual party agreement or consent may be lacking, and the legitimacy of any result-
ing arbitration may be questioned.

Additionally, fairness is a critical cornerstone feature of arbitration, just like it is in any
judicial forum. Substantive fairness, procedural fairness, even the perception of fair-
ness. As my mother used to say, we should avoid even the appearance of evil. Where
arbitrators or arbitral institutions have financial or other biases that might unfairly
affect the outcome of the arbitration, whether disclosed or undisclosed, the concept
of fairness is itself in question. Each party should have a fair shot in consumer arbitra-
tion.

The issue of fairness arose in the California."! In 2018, in the Superior Court of
California, County of San Francisco, DoorDash faced a class action suit involving
many thousands of its couriers (the “State Court Action”). The State Court Action

JEREMY M. GOODMAN is a neutral mediator involved allegations that DoorDash improperly classified many thousands of its cou-
and arbitrator of complex disputes worldwide riers as independent contractors instead of employees, and thus deprived them of
from his offices in Phoenix, Arizona, and Mexico valuable rights while benefitting DoorDash.

City, Mexico. Jeremy is a panelist on the American
Arbitration Association National Rosters of Com-

mercial and Consumer Mediators and Arbitrators,
as well as other noted national and international

DoorDash initially attempted to dismiss the State Court Action on the ground that
the couriers” employment contract with DoorDash required the parties to arbitrate

panels. Jeremy s presently completing his LL.M. their disputes before the American Arbitration Association (the “AAA”).? Law firm
in International Commercial Arbitration at the Keller Lenkner and a group of over five thousand couriers then did just that—filing )
prestigious Straus Institute for Dispute Resolution over five thousand individual demands for arbitration with the AAA and paid over

at the Pepperdine University Caruso School of Law. $1,200,000 worth of $300 consumer filing fees to the AAA. The AAA then
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sent DoorDash an invoice for almost
$12,000,000 worth of $1,900 compa-
ny filing fees. DoorDash balked, claim-
ing among other things defects in the
individual demands for arbitration.

Keller Lenkner and the couriers then
commenced actions to compel arbitra-
tion which were consolidated before
the United States District Court for the
Northern District of California (the
“Federal Court Action”). DoorDash
sought to stay the motion to compel
arbitration pending a decision on set-
tlement in the State Court Action—the
same one DoorDash initially sought to
dismiss in favor of arbitration—that
would have bound the couriers and ob-
viated the need for arbitration unless
the couriers opted out. This irony was
not lost on the court in the Federal
Court Action.

Ultimately, the court in the Federal
Court Action compelled arbitration. In
a blistering order, the court noted that:

For decades, the employer-side
bar and their employer clients have
forced arbitration clauses upon
workers, thus taking away their
right to go to court, and forced
class-action waivers upon them
too, thus taking away their ability
to join collectively to vindicate
common rights. The employer-side
bar has succeeded in the United
States Supreme Court to sustain
such provisions. The irony, in this
case, is that the workers wish to
enforce the very provisions forced
on them by seeking, even if by the
thousands, individual arbitrations,
the remnant of procedural rights
left to them. The employer here,
DoorDash, faced with having to
actually honor its side of the bar-
gain, now blanches at the cost of
the filing fees it agreed to pay in
the arbitration clause. No doubt,
DoorDash never expected that so
many would actually seek arbitra-
tion. Instead, in irony upon irony,
DoorDash now wishes to resort
to a class-wide lawsuit, the very
device it denied to the workers,

to avoid its duty to arbitrate.

This hypocrisy will not be blessed,
at least by this order.

The court could not have been clearer that DoorDash and other companies cannot
contractually compel arbitration when it favors them, but then shield themselves from
that decision when arbitration does not favor them.

That seems fair enough, but it is not the whole story. Media coverage of the court’s
order, and language above, was almost universally focused on the court’s critical treat-
ment of DoorDash. However, that was not the court’s only “shot across the bow” in
the order.

DoorDash made several allegations of unethical behavior by the couriers’ law firm
Keller Lenkner. DoorDash’s concerns were extensive and cannot be fully detailed in
such a short article. They went so far as to allege that Keller Lenkner did not even
represent many of the couriers it claimed to represent. This contention was bolstered
by the fact Keller Lenkner did not produce affidavits from over eight hundred of the
couriers it claimed to represent and whom it claimed had valid arbitration agreements
with DoorDash—despite the court’s order that it do so.

The court, in its order, did not make any finding that Keller Lenkner did anything
wrong. However, it went to great length to be clear that fundamental fairness for all
parties, DoorDash included, was important to the court and that Keller Lenkner would
suffer if the allegations raised by DoorDash were true. In three separate and detailed
warnings, the court noted that:

Ifit turns out that Keller Lenkner has overstated its authority, or for any
procedural reason, petitioners have not perfected their right to arbitrate,
this order imposes on Keller Lenkner a requirement to fully reimburse
DoorDash for all arbitration fees and attorney’s fees and expenses incurred
by DoorDash in defending the arbitration, and the arbitrator shall so award
them.

Ifit turns out that any petitioners attempt to double dip (get both class
action relief and individual arbitration), then this order recommends the
arbitrator impose on Keller Lenkner an order to fully reimburse DoorDash
for all arbitration fees and attorney’s fees and expenses incurred by
DoorDash in defending the matter twice.

As to DoorDash’s concern [about] the possibility that petitioners here may
prefer the [State Court Action class] settlement, this order reminds Keller
Lenkner that it would be a serious problem to assert that the firm has attor-
ney-client privilege with a DoorDash courier who has not authorized Keller
Lenkner to represent him or her, or to initiate arbitration on behalf of a
petitioner without his or her informed consent.

Again, the court could not have been clearer: while DoorDash may not have won the
day, the court also will not conscience gamesmanship by Keller Lenkner or the couriers.

As noted above, arbitration is about fairness and each party should have a fair shot in
consumer arbitration. Put another way, arbitration is a two-way street ... and what is
good for the goose is good for the gander. The court in the Federal Court Action
would, it seems, agree. M

ENDNOTES
1. Terrell Abernath, et al. v. DoorDash, Inc., 3:19-cv-07545-WHA (N. D. Cal.). See, Docket 177.

2. In the interest of full disclosure, the author is a panelist on the American Arbitration Association
National Rosters of Commercial and Consumer Mediators and Arbitrators, as well as other noted
national and international panels. The author took no part in any of the cases discussed herein.
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