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from the chair
Jonathan D. Conant, Esquire

g
reetings! 

It’s that time to extend melancholic greetings to the Section. This has been a somewhat tu-
multuous year for many of us, with changing practices, additions of staff and expansions of 
practices. 

Personally, I find myself reflecting on what was done before me and what I have done. Perhaps 
being somewhat critical, it has also been a reflection of what I had not done for the section. I 
think what makes me the proudest for my service is having a Vice Chair that is superior, with 
great insight and direction for the future. We have begun enacting changes this year in further-
ance of our collective goals for change into the coming year and the year beyond that.

For the Section, this has been a period of flux to be certain. Without the help of my 
Vice Chair, Renee Gerstman, little would likely have been accomplished. Together 
we enacted some changes to the Section, including making our Executive Board 
more effective through less and more intense meetings. We have also tried to pro-
duce fewer, yet more intense and beneficial CLE presentations with the great as-
sistance and direction of Alona Gottfried. 

These changes will continue into the coming year, further enhancing and refining 
our Section. We have always been on the forefront of the ADR world in Arizona, 
and with the changes we are enacting this will surely continue into the future.

We are also approaching the annual convention, which this year is certain to be 
fabulous. Steve Kramer and Renee have done an outstanding job organizing this 

year’s event, garnering yet another President’s award. There are too many people to thank in 
the space of this article, but I cannot encourage you enough to come and learn; to share with 
everyone. This is absolutely a presentation that must not be missed to be certain.

In closing, let me express again a heartfelt thank you. YOU make this section what it is. YOUR 
contributions are what make us all proud to be members of the ADR Community.

     —Jonathan D. Conant, Esquire
 ADR Section Chair

RENEE G.

ALONA G.

ADR

mailto:tcope@mcrazlaw.com
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With increasing frequency clients are opting to have their business disputes 
resolved by arbitration rather than court process. In choosing arbitration over trial before 

a judge or jury, the parties are anticipating that they will be able to take advantage of one 
or more of the benefits of arbitration – informality, limited discovery, relaxed rules of 

evidence, confidentiality, flexibility, reduced costs and fees, timeliness and finality. When 
arbitration becomes no more than a simplified or informal trial using all or many of the 

methods of litigation, the benefits of arbitration are lost.

In choosing arbitration clients often balance the risk of a final adverse decision against the costs 
of litigating the dispute. Many clients would risk the possibility of an adverse decision in ex-
change for reduced cost to “litigate” the dispute and a timely final and binding decision. Because 
arbitration is an “alternative” form of dispute resolution the parties can utilize different methods 
and processes not allowed under the rules of civil procedure to shape the process. This article 
provides the litigator and neutral with a few different techniques that can be employed, either in 
combination or alone, to shorten the arbitration process and reduce the cost of arbitration.

The rules of arbitration encourage the use of cost cutting or efficiency mechanisms. Rule R-32, 
AAA Commercial Rules – Conduct of Proceedings allows:

n  The arbitrator to vary the procedure for presentation of evidence so long as parties are   
 treated equally and each party is given a fair opportunity to present its case. This could  
 include stipulated facts and/or law. Agreement on those facts or law that are not con- 
 tested allows the parties to spend their resources on the key issues in dispute and focus  
 the hearing on the material issues that are dispositive of the case. If the qualifications of  
 the experts are not in dispute or the underlying facts tested, provide the arbitrator with  
 the experts’ respective resumes and test results in advance of the hearing and focus the  
 presentation of evidence on their opinions.

n  The arbitrator to conduct the proceedings with a view to expediting the resolution of  
 the case. This could include limiting discovery or the time allowed by each party for  
 presentation of their case.

n  For the presentation of evidence by alternative means. This might include use of video  
 conferencing, Skype, telephonic testimony or declarations for direct exam. Unlike  
 trial in court, declarations or affidavits of a witness may be accepted in arbitration.  
 Declarations of a party or witness can be fair when the witness is made available for  
 cross-examination either in person or video-conference. This method of conducting  
 direct exam can substantially reduce hearing time and focus the parties on the decisive  
 issues to be addressed at the arbitration.

n  Waiver of oral hearings and resolution through document submission. See Rule E-6.

by Renee Gerstman >
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Parties can also control the process by controlling the award that 
will be rendered. It is not uncommon to see an arbitration provi-
sion that limits the damages that may be awarded and excludes 
punitive, incidental or consequential damages. Less common, 
but highly effective is limiting the arbitrator to one of the par-
ties’ proposed resolutions (baseball arbitration) or to a pre-ne-
gotiated range (high-low arbitration).

Baseball Arbitration or  
Final Offer Arbitration
In baseball arbitration the parties limit the relief the arbitrator 
may award at the conclusion of the hearing. Prior to the hearing 
each party submits a proposed award to the arbitrator and the 
other party. At the conclusion of the hearing, the arbitrator 
adopts one of the proposed awards without modification. This 
process limits the arbitrator’s discretion and provides an incen-
tive to take a reasonable position in the dispute resolution  
process so that it will be adopted by the arbitrator. Baseball ar-
bitration is effective because it heightens the risk to the parties 
and as result encourages settlement.

In a variant called “night baseball” the arbitrator does not know 
the parties’ proposals until after a decision is rendered. The 
award is entered in favor of the party whose proposal was clos-
est to the arbitrator’s decision.

When baseball arbitration is used along with mediation, it is 
sometimes referred to as “Last-Offer Arbitration.” If after nego-
tiation or mediation the parties reach an impasse on some or all 
issues in the case, they may submit a final offer to the arbitrator 
whose sole function is to choose one or the other positions. 

High-Low or Bounded Arbitration
In this form of arbitration, the parties agree privately without 
informing the arbitrator that the arbitrator’s final award will be 
adjusted to within an agreed upon range. This form of arbitra-
tion provides the parties with both a floor and a ceiling for the 
award. In exchange for a potential windfall award, the claimant 
limits the risk of a total defense award or an award less than the 
“low” offered by the respondent. The respondent makes the op-
posite exchange. The respondent commits to paying a minimum 
amount, giving up on the possibility of a total defense award, in 
exchange for a guaranty that the award will be no more than the 
“high;” limiting its maximum exposure. If the award is within 
the range agreed upon by the parties, the parties are bound by 
the figure in the award. If the award is less than the “low” 
amount proposed, the award is adjusted upward to the “low.” If 
the award exceeds the “high” the respondent is nonetheless only 
required to pay the “high.”

Approach the arbitration process creatively. In arbitration you 
are not creating a record for appeal. There is no need to make 
sure every little fact can be pulled from the record upon review. 
Analyze the issues that are dispositive of the case and the es-
sence of the disagreement on those issues. If the dispute is about 
“how much” more than “if ” consider utilizing high-low arbitra-
tion or baseball arbitration. If the dispute is about “what” but 
not about the applicable law, stipulate to the applicable law and 
structure the presentation of evidence to how the facts mandate 
a legal conclusion. While the techniques discussed above may 
not be appropriate in all cases, the use of some alternative meth-
ods can reduce the cost and time of arbitration and provide cli-
ents with the benefits they had bargained for in opting for 
arbitration. ADR

RENEE GERSTMAN provides general representation to small- and medium-sized businesses. In her nearly three decades of practice 
she has represented business owners and individuals in all types of commercial transactions and litigation, from the inception of the  
business, though the day-to-day operations, to the sale of the business. Within that broad practice, Renee has focused on matters 
involving real estate, construction, general business contracts, partnerships, LLCs and shareholder issues.

Her extensive experience in business transactions and litigation makes her a sensible, aware and effective mediator, arbitrator and 
evaluator of business disputes. Renee is an experienced neutral who can be retained privately or through the American Arbitration 
Association. She is panelist on the AAA roster of commercial neutrals and on the list of approved mediators with the Arizona 
Association of Realtors.

ABOUT THE AUTHOR
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n the last 8 months, AAA began utilizing a revised form of schedul-
ing order at least in construction cases. It contains this text as its 
paragraph 5:

“In the event that a party desires to file a dispositive motion, it 
may file and serve an opening letter on or before _____, not to 
exceed three (3) pages in length stating the reasons it believes 
that a dispositive motion should be heard by the Arbitrator. 
The opposing party may file and serve its letter in opposition, 
not to exceed three (3) pages in length, on or before _____. 
The Arbitrator will then rule on the parties’ letter submissions 
on/or before ten (10) days thereafter. If allowed to be filed, 
dispositive motions will be due within twenty (20) days after 
the filing of the dispositive motion and reply due ten (10) days 
thereafter.

 The purpose of this new “protocol” for handling motions appears to 
be, in effect, is to give the Arbitrator more control over “arbigation”, 
i.e. over an arbitration’s being converted into a Superior Court trial.
 Nothing has been published concerning this innovation, but it ap-
pears to give the Arbitrator power to decline to receive and process a 
dispositive motion if that motion would:

(a) have little or no chance of success; or
(b) not significantly streamline the case; or
(c) be “factually based” as to duplicate witness-hearing time.

 The new paragraph 5 protocol appears to be designed to preserve the 
hallmarks of arbitration:

more economical, 
speedier; 
less complex than courthouse litigation.

 Though the RUAA in § 12-3015(B) – (D) permits dispositive mo-
tions, such are not “favored” in arbitration. This new paragraph 5 pro-
tocol is designed to make the Arbitrator a “gate keeper” as to motions 

which might create cost, delay, and duplicative testimony without a 
significant promise of gains in issue resolution.

This is a new dynamic, one which is layered on top of the new turn 
toward “motion practice” in arbitration, as allowed in the RUAA.
 This paragraph in the scheduling order form can be stricken, but 
if it remains in place in your case, it creates a new “tightrope” for an 
Arbitrator to walk.
 Advocates will have to give real thought in preparing their three (3) 
page applications when seeking to file motions.
 So, I recently issued a four (4) page ruling that ended with this para-
graph:

“I find that the proposed motion, as described, does not appear 
likely to streamline the issues. It does appear that it will result 
in factually-based assertions which are diverse and detailed 
as to one homeowner or another, and it would likely dupli-
cate fact presentation that will need to occur at the evidentiary 
hearing.

No motion may be filed and these issues will await the eviden-
tiary hearing”.

Here are my take-aways from the new paragraph 5 protocol:

ArbitrAtors: Prepare to face a new early-on thorny issue.

AdvocAtes: Sharpen your pencils. Write concise, powerful, 
justificatory three (3) page letters which resolve the three (3) 
issues with which I commenced this talk.

Can it be said that your motion:

(a) has little or no chance of success; or
(b) could not significantly streamline the case; or
(c) is so “factually based” as to duplicate witness-hearing time, 
with little resolution of the issues?

OF THE NEW AAA FORM OF SCHEDULING ORDER 
[RE DISPOSITIVE MOTIONS]

ADR
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“UNDUE MEANS” as a Basis for Overturning and Arbitral Award  
is Clarified in the Roberts Decision

Roberts v. Del Webb Communities, Inc., 2015 WL 770366 
was a February 24, 2015 unpublished decision authored by 
the Honorable Maurice Portley of our Court of Appeals. The 
opinion affirmed Superior Court Judge Katherine Cooper’s 
confirmation of an arbitration award in favor of 460 purchas-
ers of homes from Del Webb (and Pulte Homes) who had re-
ported home construction problems ranging from collapsing 
soils to defective windows. An arbitration of their implied 
warranty claims had lasted 52 days before a three arbitrator 
panel and resulted in a $7.8 million award, followed by a 
$2.6 million award of attorneys’ fees to the claimant home-
owners – plus expert costs. In their confirmation petition, 
the homeowners requested prejudgment and post judgment 
interest and Judge Cooper had awarded both.

Judge Portley, citing the recent case of Nolan v. Kenner, 226 
Ariz. 459, 461 250 P.3rd 236, 238 (App. 2011) stated that the 
judicial review of arbitration awards is severely restricted 1 
under the F.A.A., which governed this arbitration.

Undue means as a basis for overturning an award is defined: 

Del Webb alleged that the arbitral award had 
been obtained by “undue means”, one of the  

        
  R EC E N T A R B I T R AT ION

David Tierney

C A SE L AW

listed F.A.A. bases upon which a court can  
refuse confirmation of an award. The first of 
the “undue means” which Del Webb asserted in 
this case was that one of a myriad of expert wit-
nesses utilized by the plaintiff homeowners had 
been hired on a “contingent fee” basis. This was 
a matter which the arbitral panel had evaluated 
and considered at the time of hearing and had 
chosen to admit the expert’s opinion, but noted 
that the fee arrangement impacted the expert’s 
weight and credibility, not the admissibility of 
his testimony. Del Webb bolstered its “expert 
hired with a contingent fee” argument by say-
ing that the panel’s admission of such testimony 
constituted a grave violation of public policy, an 
argument which the Superior Court and Court  
of Appeals rejected.

Claiming that there had been overzealous and unethical “so-
licitation” of the homeowners to join the case, and that the 
attorneys had an ownership interest in the soil testing lab 
which they had used, Del Webb asserted that such conduct 
was “undue means” which would justify a vacating of the 
award. The courts disagreed.
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Judge Portley’s opinion (citing Nolan) states that relief from an award based 
upon a claim that “undue means” have been utilized by the successful party 
cannot be granted unless it involves intentional bad actions, not just “sloppy 
lawyering”. Further, the conduct has to be something which:

 1. was not discoverable before the arbitration concluded, if due  
  diligence had been used;

 2. related materially to some important issue in the arbitration; and

 3. has been established by clear and convincing evidence.

Here in Roberts, the three arbitrator panel and the respondents, knew 
all about the way in which the claims were gathered and developed. The 
Appeals Court declined to find “undue means” and ruled that the award had 
properly been confirmed in the Superior Court.

Attorneys’ fees award merited when both sides request fees:

Del Webb argued that no attorneys’ fees ($2.6 million) should 
have been awarded under its reading of the sales contract’s at-
torneys’ fees clause. The Court noted that both the homeowners 
and Del Webb had asked the panel to award attorneys’ fees and 
ruled that, when both parties have called for an award of legal 
fees, that issue is submitted to the panel for its decision and a 
court will not intervene to roll back the fee award.

Panel’s definition of “costs” to be awarded will not be set aside:

Del Webb argued that, when the arbitral panel awarded the 
homeowners’ substantial expert fees as “costs of arbitration”, 
this was an error. The Court of Appeals ruled that such an in-
terpretation of the “costs” which were allowed by the contract’s 
arbitration clause, was the panel’s construing the terms of the 
contract, a decision with which the court would not interfere.

Summary
This 2015 Roberts decision (to the extent citable) now amplifies the earlier 
decision in Nolan v. Kenner, 226 Ariz. 459, 250 P.3rd 236 (App. 2011). In 
that case, Judge Kessler on the Court of Appeals wrote that “undue means” 
to justify overturning an arbitral award had not been shown. The issue there 
has been that a California lawyer, not registered in Arizona, had represented 
Kenner in the arbitration proceedings. The Nolan opinion points out such 
Bar membership was not concealed or misrepresented and was easily dis-
coverable by opposing counsel who had represented Nolan, thus it could not 
be urged as “undue means” which would permit vacating the award.

“USE IT OR LOSE IT” Applies to Arbitration  
Clauses According to the Russo Decision

In Russo v. Barger, 1 CA-CV14-0588 (January 26, 2016), the Court of 
Appeals overturned Judge Richard Gama. The opinion (by Judge Margaret 
Downie) dealt with a contract under which Russo had purchased a condo in 
Las Palomas Seaside Golf Community for $135,150 and had signed a purchase 
contract containing a forum selection clause choosing “the competent courts 

        
  R EC E N T A R B I T R AT ION

of the City of Hermosillo, Sonora”, Mexico. 
The condo developer claimed that there had 
been a decision by those courts granting the 
developer certain status, protection, and the 
right to continue to hold the money though the 
condo was not constructed after a long delay. 

Russo filed suit in Maricopa County in 2009, 
which suit was timely answered – and the 
forum selection clause was raised by the 
developer among other defenses. A Motion 
for Summary Judgment and one for Cross 
Summary Judgment (not mentioning the fo-
rum selection clause) were filed in 2010. In 
2011, an Amended Complaint was filed. Only 
then (after depositions were taken on various 
issues in the Motion for Summary Judgment) 
were Motions to Dismiss filed, raising the 
forum selection defense – and Judge Gama 
in Superior Court said that the forum selec-
tion clause was enforceable and had not been 
waived by three (3) years of Maricopa County 
litigation and discovery.

Analogizing to arbitration clauses and citing 
two arbitration cases, the Court of Appeals 
ruled that a party who “participates substan-
tially in litigation without promptly seeking 
an order from the Court compelling arbitra-
tion” (emphasis added) will be held to have 
waived by his conduct the benefits of that ar-
bitration clause for a forum selection clause. 
“We hold that, as with arbitration clauses and 
notice of claim defenses, a party may waive 
reliance on an otherwise enforceable forum 
selection clause by participating substantially 
in litigation without promptly seeking to en-
force that clause.” (HN16)

The teaching of this case as regards arbitra-
tion is that the Court of Appeals has strident-
ly said that, if one has an arbitration clause 
that one might enforce, one must not file 
motions, or do depositions, or prepare dis-
closures. Instead, one must immediately, and 
preemptively, assert that arbitration clause 
(utilizing Section 12-3007, motion to com-
pel or to stay arbitration). If you don’t do so, 
you will have lost your rights under the ar-
bitration clause. This may be dicta, but it is 
forcefully stated.

  ENDNOTE
1. The RUAA also restricts judicial review to 6 bases stated in  
 the statute. A.R.S. § 12-3023 (A)(l)-(6).

ADR
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C laims, disputes, arbitration, litigation: these are dreaded procedural pitfalls that often 
dog construction projects large and small. Not only are they time-consuming to work 
through, but they’re costly, too: The National Research Council estimates that $4B to 
$11B is spent annually in resolving these cases in the U.S. market.

At the North American office of Rider Levett Bucknall, the approach we take to avoid or mini-
mize the number of conflicts that end up in post-project arbitration or litigation dispute often 
centers on using Project Neutrals or independent Dispute Review Boards (DRB).

These individuals are trained, neutral advisors who focus solely on the project, not on any one 
party’s position. Part psychiatrist, part negotiator, DRBs and Project Neutrals understand, man-
age, and resolve conflicts caused by normal construction processes in order to avoid disputes. 
They work with owners, architects, contractors, and consultants to transition the industry-
collective mindset from conflict to conflict resolution, and ultimately to dispute avoidance.

Here are five core practices that Project Neutrals and DRBs utilize to keep the peace, while 
keeping a project on-track.

1. Develop trusting relationships with each stakeholder. When trust levels are high, people  
 tend to be less defensive and are more willing to share information to help find a  
 mutually acceptable solution to a problem. If parties mistrust one another, they often  
 act defensively, focusing solely on their own needs and interests. Creating a working  
 relationship that is trust-based makes conflict management and resolution easier.
2. Play an active, integrated role in the overall project team. If you want to be prepared to  
 handle conflicts, it’s important not to sit passively on the sidelines during the design and  
 construction process. Connecting regularly—through meetings, emails, and phone  
 calls—with key players from the start of a project can establish you as a familiar,  
 concerned, and impartial presence, rather than a biased opportunist or outlier.
3. Communicate clearly. The sheer quantity of documentation and communication  
 generated by construction projects can be massive; the quality of those documents,  
 in terms of clarity and meaning, can be ambiguous, inflammatory, or even overwhelming.  
 Using simple and considerate language can avoid small misunderstandings— 

 and keep them from escalating into  
 major conflicts.
4. Treat all parties equally and fairly. If  
 you demonstrate competence, honesty,  
 and respect for the project and all its  
 stakeholders, people will be confident  
 in your ability to protect their interests  
 and provide fair advice, recommenda- 
 tions, and guidance. This empowers  
 each party to be open to conflict  
 resolution, secure in the knowledge  
 that, if necessary, you can be relied  
 upon to provide sincere and balanced  
 feedback.
5. Serve as a resource to help stake- 
 holders explore mutually acceptable  
 solutions.It’s not easy to challenge  
 the traditionally adversarial culture of  
 the construction industry. If you present  
 people with reasonable and effective  
 options to the expensive, ingrained  
 blame game that pervades the busi- 
 ness, you’ll earn the esteem of your  
 professional colleagues and be recog- 
 nized as a leader in the field.

Employed regularly, these fundamental dis-
pute-avoidance techniques can bring a new 
harmony to construction projects, resulting 
in streamlined schedules and enhanced bot-
tom lines.

5 Ways to Handle Conflict During Construction

Rider Levett Bucknall’s John Jozwick has five ways to curb disputes and prevent the situation from escalating to litigation.

JOHN T. JOZWICK, Esq. is 
Senior Vice President and 
General Counsel for Rider 
Levett Bucknall Ltd. (RLB) 
North America. With over  

thirty five years experience in 
the construction industry, John 

provides advisory services  
to owners, contractors, subcon-

tractors, design professionals, 
sureties, and attorneys relating 

to construction projects and 
disputes as an expert witness 

and as an ADR provider.  
John has been providing ADR 

services as Arbitrator, Mediator, 
and Umpire of construction 

related disputes since 1994. 
Additionally, John provides 

dispute avoidance services as 
a Dispute Review Board (DRB) 

member or Project Neutral.  
He is a qualified DRB panel 
member for DOT projects in 

Washington, California, Nevada, 
and Wisconsin, and provides 

DRB / Project Neutral services 
for vertical construction 

projects.
 

As an international property 
and construction consultancy, 

RLB works on projects 
throughout the Americas, Asia, 
Europe, Middle East, Oceania, 
even Antarctica, and has been 
providing construction consul-

tancy advice at all stages of 
the construction cycle for over 

230 years. We understand 
construction projects, costs, 

schedules, damages, and 
disputes, and our clients trust 

our advice.
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save the date: thursday, june 16, 2016  (8:45am–NooN)
The State Bar of Arizona ADR Section is presenting a morning seminar at this year’s State Bar of Arizona Annual Convention. The 
seminar is entitled, ADR Talks. The morning session will provide valuable tips, tools and useful perspectives (see T-23 below ). Please 
join our panel of experts for this engaging seminar. 3 CLE Ethics Credit hours are available upon completion.

save the date: thursday, june 16, 2016  (2:00pm–5:15pm)
The State Bar of Arizona ADR Section is also presenting an afternoon seminar at this year’s Convention. The seminar entitled,  
Arbitration Myths and Realities/Effective Meeting Management, (see W-7 below ). Please join us for this highly informative seminar. 
3 CLE Credit hours/2 CLE Ethics Credit hours are available upon completion.
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Our Community, Our Culture
Join your colleagues for the Exhibitor-sponsored 
Wednesday Luncheon and enjoy the sounds of Canyon 
Records	Native	American	Artist	Ramon	Orono	as	he	 
engages in a traditional cultural performance.

His performance will be preceded with a welcome by 
the	Governor	of	the	Gila	River	Indian	Community,	 
Mr.	Stephen	Lewis,	son	to	Rodney	Lewis,	who	is	one	of	
the	first	Native	American	attorneys	
licensed in the state of Arizona.

At this exhibitor-sponsored event, 
we will recognize a number of  
outstanding lawyers with Board  
of Governors awards.

WEDNESDAY LUNCHEON

WEDNESDAY, JUNE 15   NOON – 2:00 P.M.

Connections for the Future
Brought to you by the State Bar of Arizona, several  
partner	bars	and	the	Young	Lawyers	Division,	are	you	
ready to create new connections for the future while  
reconnecting with old friends and colleagues? Join us for 
this relaxing and fun way to expand your network and 
prepare for the future together. The annual networking 
event is always popular and a great time. The snacks will 
be ready, and there will be a cash bar.

Event	sponsored	by	the	following	fine	organizations: 
 Arizona Women Lawyers Association –  
  Gold Sponsor 
 Scottsdale Bar Association – Silver Sponsor 
 Los Abogados Hispanic Bar Association –  
  Copper Sponsor 
 Arizona Asian American Bar Association –  
  Copper Sponsor

WEDNESDAY HAPPY HOUR

WEDNESDAY, JUNE 15   5:30 P.M. – 7:30 P.M.

TICKETS ARE $25

ADMISSION IS FREE WITH YOUR 
CONVENTION REGISTRATION.

My Bar - Our Future

STATE BAR OF ARIZONA

2016 CONVENTION

SHERATON WILD HORSE PASS RESORT & SPA  •  CHANDLER, AZ  •  JUNE 15–17, 2016
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Join the Foundation in recognizing this year’s recipients 
of	the	following	honors:	Walter	E.	Craig	Distinguished	
Services Award, William E. Morris Pro Bono Services 
Award,	Mark	Santana	LRE	Attorney	Award,	Foundation	
for Justice & George Lyons IOLTA Bank Award. Guest 
speakers include incoming State Bar of Arizona President 
Lisa	Loo.	The	keynote	speaker	is	Steven	Drizin,	Clinical	
Professor of Law at Northwestern University of Law, 
former	Legal	Director	of	the	Law	School’s	Center	on	
Wrongful Convictions, and currently representing 
Brendan	Dassey	in	his	appeals	process	(seen	in	Netflix’s	
documentary Making a Murderer).

The Foundation thanks you for continued support to our 
mission of promoting access to justice for all Arizonans.

ARIZONA FOUNDATION 
FOR LEGAL SERVICES & 
EDUCATION LUNCHEON

THURSDAY, JUNE 16   NOON – 2:00 P.M.

TICKETS ARE $55

Lisa Loo Steven Drizin

Brush Off Those Tropical Shirts  
and Leis

Come trade in the dry heat of the desert for the cool 
sounds of the Caribbean. Sway to the energetic and 
cheerful sounds of Sean Michael Mireau, who will play 
his steel drums as he takes you on a vacation to the  
Caribbean. Tropical food, drinks, and games await you.

Sean Michael Mireau has performed throughout the 
world. In addition to playing your Caribbean favorites, 
he also provides a history and background of steel drums 
and is ready for any questions.

Come forget about the Arizona summer and join us for 
an evening in the Caribbean.

AHOY! THE CARIBBEAN 
TRADE WINDS ARE IN  

OUR FUTURE

THURSDAY, JUNE 16   5:00 P.M. – 7:30 P.M.

TICKETS ARE $10 (INCLUDES 1 DRINK TICKET)
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This year, the Arizona Women Lawyers Association will 
present the Sarah Herring Sorin Award, named in honor  
of	Arizona’s	first	woman	lawyer,	to	the	Honorable	Barbara	
LaWall, Pima County Attorney, for her demonstrated  
support and encouragement for the advancement of women 
in the legal profession. Barbara’s friends and family are invited 
to join AWLA members in celebrating her achievements.

Past recipients of the Sarah Herring Sorin Award are  
Helen	Perry	Grimwood,	Doris	Mindell,	Roxana	C.	Bacon,	
Grace McIlvain, the Honorable Mary M. Schroeder, Barbara 
Atwood, Laura Cardinal, Amy Schwartz, Georgia Staton, 
the	Honorable	Janis	Ann	Sterling	(retired),	the	Honorable	
Ruth	V.	McGregor	(retired),	Amelia	Craig	Cramer,	 
Paige	Martin,	the	Honorable	Rebecca	White	Berch	 
(retired),	Dee-Dee	Samet,	the	Honorable	Ann	Scott	
Timmer,	and	the	Honorable	Donn	Kessler.

Additionally,	this	year’s	recipients	of	the	Mary	Anne	Richey	
Scholarships,	which	are	awarded	to	first-year	law	students	
based upon their demonstrated commitment to public  
service, will be introduced. This year AWLA will award 
scholarships:	to	a	student	from	the	James	E.	Rogers	College	
of	Law	at	the	University	of	Arizona,	the	Sandra	Day	
O’Connor College of Law at Arizona State University,  
and the Arizona Summit Law School.

The scholarship is 
named in honor of the 
late Honorable Mary 
Anne	Richey,	United	
States	District	Judge	for	
the	District	of	Arizona	
and a graduate of the 
University of Arizona 
College of Law. For  
the last few years, the 
scholarship has been in 
the	amount	of	$1,000	
for	each	recipient.	Since	the	scholarship’s	inception	in	1988,	
it	has	boosted	students’	morale	and	reaffirmed	their	vision	
of the law as a public service profession. Contributions may 
be made at the breakfast by credit card or check payable to 
the	Mary	Anne	Richey	Scholarship.	Contributions	are	tax	
deductible to the extent allowed by law.

Registration	and	prepayment	are	required.	Sign-up	 
information is on the registration form.

MARY ANNE RICHEY BREAKFAST

FRIDAY, JUNE 17   7:30 A.M.

For senior lawyers 65 years and older.
The breakfast provides an opportunity for you to reconnect with your 
friends and colleagues. Senior lawyers pay for the breakfast only and 
are welcome to attend the Friday Convention at no extra cost. Please 
see registration form. If you have questions or would like more details, 
please	call	the	Convention	staff	at	602.340.7349.	

SENIOR LAWYERS BREAKFAST

FRIDAY, JUNE 17   7:30 A.M.

TICKETS ARE $40

TICKETS ARE $35
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Political	impressionist	Jim	Morris	has	all	“authority	figures”	
headed for the hills. The rubber-faced Morris has become 
famous as a living political cartoonist. He captures all of the 
attitude, optimism and befuddled essence of our nation’s 
leaders.

Morris has starred in comedy specials airing on ABC, CBS, 
Cinemax and HBO, and has appeared on Comic Relief,  
and The Tonight Show. He also provided the voices for  
“The	EX-PRESIDENTS”,	the	critically	acclaimed	cartoon	on	
Saturday Night Live.

We will also honor State Bar members with our annual 
awards presentation and recognize those who have practiced 
law	in	the	state	for	50	years.

LUNCHEON FEATURING JIM MORRIS

FRIDAY, JUNE 17   NOON – 2:00 P.M.

Volunteer as the State Bar of Arizona hosts a day-long event to provide 
free	wills,	living	wills,	and	powers	of	attorney	to	first	responders	from	
across	Maricopa	County.	Since	June	2005,	hundreds	of	your	colleagues	
have	generously	contributed	more	than	14,000	pro	bono	hours	to	
provide	free	estate	planning	documents	to	over	8,500	first	responders	
in Arizona. Thanks in part to the success of Arizona’s program, Wills 
for Heroes has become a national movement.

The	Wills	for	Heroes	Foundation,	started	in	April	2007,	is	a	charitable	
non-profit	organization	based	in	Tucson	dedicated	to	providing	 
support	and	services	to	America’s	first	responders	and	to	assisting	bar	
associations across the country with implementing new Wills for  
Heroes	programs.	With	programs	in	28	states,	Wills	for	Heroes	has	
helped	more	than	60,000	first	responders.	For	information	about	 
Arizona’s Wills for Heroes program or to volunteer, please visit  
az.willsforheroes.org.

VOLUNTEER AT A WILLS FOR HEROES PROGRAM!

SATURDAY, JUNE 18   9 A.M. – 4 P.M.

TICKETS ARE $55

Annual Luncheon sponsored by

2 0 1 6  S TAT E  B A R  C O N V E N T I O N

T
H

U
R

S
D

A
Y

 M
O

R
N

IN
G

SEMINARS

THURSDAY
JUNE 16

8:45 A.M. – NOONT-23
ADR Talks

This program provides tips, tools and useful perspectives for 
practitioners who participate in mediation to resolve disputes.  
Eight	highly	credentialed	mediators	will	each	present	15-minute	
“Talks”	addressing	mediation-related	topics	of	interest	to	attorneys	
and neutrals. The criteria for topic selection were: Is it important?  
Do	you	feel	passionate	about	this?	Do	lawyers	need	to	hear	this?	 
The topics include:
			•	 	What	lawyers	should	do	BEFORE	a	mediation	to	set	it	up	for	

success
   •  The Opening Joint Session: Mediator’s Best Tool or Worst 

Nightmare?
			•	 	Challenges	in	Addressing	Ongoing	Relationships	in	the	 

Employment Mediation Setting
   •  What About Impasse?
			•	 	The	2-Step	Mediation	Process
  •  Experts and Expertise in Mediation
   •  Addressing Power Imbalance
   •  The Warrior and the Mediator: A Tale So Paradoxical It  

Could Be True

Questions and anecdotes from the audience will be followed by a 
discussion	of	recent	case	law	and	legislative	developments	affecting	
negotiation,	mediation,	arbitration,	and	related	confidentiality	and	
discovery issues.

Presented	by:	 Alternative	Dispute	Resolution	Section

Chair:	 	 Steven	P.	Kramer,	Law	Office	of	Steven	P	Kramer

Moderator:	 Thom	K.	Cope,	Mesch	Clark	&	Rothschild	PC

Faculty: Joy B. Borum, Family Mediation Center 
	 	 	 Robert	F.	Copple,	Copple	&	Associates	PC 
   Tamra Facciola, TS Facciola PLLC  
   Ken Fields, Fields Mediation  
	 	 	 	 (retired	Superior	Court	Judge) 
	 	 	 Sherman	D.	Fogel,	Sherman	Fogel,	 
	 	 	 	 Conflict	Management	&	Dispute	Resolution 
   Michelle Langan,  
    The Michelle Langan Mediation Law Firm 
   Christopher M. Skelly, Scott Skelly & Muchmore  
	 	 	 	 (former	Superior	Court	Judge) 
   Judith M. Wolf, Arizona Mediation Institute

Panel:	 	 David	C.	Tierney,	Sachs	Tierney	PA 
	 	 	 Renee	Gerstman,	Wells	&	Gerstman 
   Steven P. Kramer

3 CLE ETHICS 
 CREDIT HOURS

THURSDAY
JUNE 16

8:45 A.M. – NOONT-24
Preparing For Cyber  
Armageddon:  
Practical Tools For Law  
Firm Data Security,  
Privacy And Cyber Liability

Hackers view lawyers as easy marks. We have heard horror stories 
about data breaches and liability for failing to protect client data. This 
program goes beyond merely showing a problem exists, and examines 
specific	action	items	and	strategies	lawyers	can	take	to	protect	their	
clients and themselves. The expert panelists will discuss such issues as 
cyber	insurance	for	law	firms,	incident	and	breach	response	planning,	
security assessments and penetration testing, and security awareness 
training.	It	will	also	include	a	“tabletop”	exercise	examining	data	
breach response in more technical detail.

Participants will learn:
   •  Actionable strategies and tools for incident and breach response 

planning	for	law	firms	and	other	organizations.
			•	 	How	cyber	insurance	fits	into	an	overall	risk	management	plan,	

and what lawyers can expect in the cyber insurance application 
process.

			•	 	Implementing	“best	practices”	to	prepare	for	client	audits,	law	
firm	cybersecurity	policies	&	procedures,	security	assessments,	
penetration testing, and security awareness training.

   •  Lawyers’ ethical and legal duties and violations related to 
cybersecurity.

			•	 	Data	breach	response	tabletop	exercise.

Presented by: Technology Committee

Chair:  Pat Fowler, Chair of Cybersecurity Practice Group,  
    Snell & Wilmer LLP

Faculty:		 Bill	Dunlap,	Chief	Information	Officer,	 
	 	 	 	 Ryley	Carlock	&	Applewhite 
	 	 	 Elizabeth	Fitch,	Partner,	Righi	Fitch	Law	Group 
	 	 	 Eduard	Goodman,	Chief	Privacy	Officer,	IDT911 
   Theodore M. Schaer, Partner,  
	 	 	 	 Zarwin	Baum	DeVito	Kaplan	Schaer	Toddy	PC 
   John Wittwer, Member, The Cavanagh Law Firm PA

3 CLE ETHICS 
 CREDIT HOURS
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THURSDAY
JUNE 16

2:00 P.M. – 5:15 P.M.T-32
Arbitration  
Myths and  
Realities/ 
Effective Meeting  
Management 

This program provides tools and methods for approaching and 
participating	in	arbitration	with	greater	confidence	and	effectiveness	
and for planning and conducting more productive and collegial 
meetings.

A panel of experienced arbitrators will debunk the myths behind the 
reasons attorneys often give to avoid arbitration. The panel will present 
statistics and realities and talk about ways to eliminate or minimize 
the perceived drawbacks behind the myths. Arbitration can be an 
efficient	and	cost-effective	process.	Steps	can	be	taken	to	preserve	an	
even	playing	field.	This	program	will	arm	attorneys	with	available	
rules, agreements, approaches and practices that can help achieve 
these goals.

The only thing worse than sitting through a boring, unproductive 
meeting is leading a boring, unproductive meeting. The second part 
of this program will provide attorneys with tools and practical advice 
for	effectively	planning,	preparing	for,	moderating	and	participating	 
in meetings. In an exciting, fast paced and interactive program, the 
presenters will discuss facilitation principles, explore group dynamic 
issues,	and	propose	effective	ways	of	developing	ideas,	accomplishing	
consensus and skillfully improving communication in group settings.

Immediately following the program, the In-House Counsel Committee 
of the State Bar of Arizona will host a reception, with refreshments.

Presented	by:	 Alternative	Dispute	Resolution	Section 
   In-House Counsel Committee

Chair:	 	 Steven	P.	Kramer,	Law	Office	of	Steven	P.	Kramer

Moderator:	 Renee	Gerstman,	Wells	&	Gerstman

Faculty: Michele M. Feeney, Michele M. Feeney LLC 
	 	 	 Jonathan	Conant,	Jonathan	D.	Conant	Esq.,	 
    Prescott, Ariz.

Panel:	 	 Judith	M.	Dworkin,	Sacks	Tierney	PA 
   Patrick Irvine, Fennemore Craig  
	 	 	 	 (retired	judge,	Arizona	Court	of	Appeals) 
	 	 	 John	T.	Jozwick,	Rider	Levett	Bucknall	Ltd. 
   Lance K. Tanaka,  
	 	 	 	 American	Arbitration	Association,	Denver,	CO

3 CLE CREDIT 
 HOURS

THURSDAY
JUNE 16

2:00 P.M. – 5:15 P.M.T-33
Broken Promises?  
The Blight of Juvenile False  
Confessions Nearly Fifty Years  
After Gault

Join us for a discussion of In re Gault followed by an interactive 
training on juvenile false confessions led by preeminent attorneys 
Steven	Drizin	and	Megan	Crane	from	the	Center	on	Wrongful	
Convictions of Youth. Learn how interrogation techniques designed 
for adults coerce false confessions from juveniles at an alarming rate, 
and	about	the	Reid	Technique	of	interrogation,	the	state	of	the	law	
regarding interrogations of juveniles, and the science underlying kids’ 
unique vulnerability to interrogation. This session will also address the 
increasing problem of interrogations at school and their contributions 
to the school to prison pipeline.

Presented by: Legal Services Committee

Chair:	 	 Leslie	Ross,	Baskin	Richards	PLC

Faculty:		 Megan	G.	Crane,	Co-Director	Center	on	 
    Wrongful Convictions of Youth 
	 	 	 Steven	A.	Drizin,	Clinical	Professor	of	Law,	 
	 	 	 	 Assistant	Dean	Bluhm	Legal	Clinic,	 
    Co-Founder Center on Wrongful Convictions  
    of Youth

3 CLE CREDIT 
 HOURS
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presenters will discuss facilitation principles, explore group dynamic 
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consensus and skillfully improving communication in group settings.
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As always this edition could not have been possible without the sterling 

efforts of section members responding to my call for articles. Thanks 

to all of you who contributed to the success of this newsletter. Again I 

encourage everyone with an idea for an article to contact me at any 

time. Or if you have published somewhere else, we can re-publish it for 

the benefit of our section members.

Also, there would be not be a newsletter without the assistance of the 

AZ Bar staff. Thanks to them as well.

I hope everyone has a very productive Summer.. Be Well. Thom Cope

from
the

editor
by Thom Cope

Soliciting Articles and Comments 
for a Pro/Con discussion of ”whether or not you need to be subject matter expert in the area in which  
you have been hired to mediate“ i.e. if you are hired to mediate a construction case, should you know  

something about construction law? Family law; employment law, etc.


